
 

The contents of this Update do not constitute legal advice, are not intended to be, or be a substitute for, legal advice and should not be relied on as such.  

INDUSTRIAL RELATIONS UPDATE 
August 21  

To Jab or not to Jab: Episode #2 
Four months ago we said “the vast majority of employers will 

not be obliged to, nor entitled to, insist on vaccinations”, but 

could recent developments see that challenged? Already 

some firms are talking about compulsory inoculation of their 

workforce. And they are pointing to the WHS realties as well 

as viability of business and jobs as the primary drivers. 

The official line remains equivocal. The refrain is pretty much 

stuck on ‘a case by case basis’, which is enormously frus-

trating for many employers. The Fair Work Ombudsman 

(FWO) has provided limited guidance which is worth a look 

here. While the FWO can’t provide a definitive answer for 

every situation, the advice tries to set some parameters and 

gives practical examples. 

A basic principle that can help decide what to do is to ask this 

question: “is it a reasonable proposition that inoculation is an 

inherent requirement of a job?”. In other words, for the job 

in question to be done both safely and productively, does the 

incumbent need to be inoculated? 

Some situations are straightforward to determine. If the ju-

risdiction in which the employee works has a public health 

order in force requiring vaccination in a particular work area, 

then it becomes fundamental; the employee won’t be per-

mitted to do the job (say at an airport or quarantine facility), 

regardless of any employee objections properly grounded in 

medical evidence of their inability to tolerate a vaccine. No 

different in that sense from a driver who loses the right to 

drive as a result of state action. If you haven’t got the piece 

of paper, then you’re not ‘qualified’. 

But where the state is not involved, the same rule of thumb 

can be used. If the work involves public contact, perhaps a 

courier, then the likelihood of a requirement to vaccinate 

being reasonable is higher than say, a person in the same 

organisation who has direct contact neither with the public 

nor the couriers.  

Enterprise agreements and employment contracts can con-

tain requirements of this nature and some do. But even in 

those cases, there’s a catch; a person can claim discrimina-

tion on the grounds of disability (and potentially religious 

belief too) and then we’re back to square one in a contested 

situation – is the requirement reasonable in the circumstanc-

es, is it an inherent aspect of the job? 

We think it possible that a challenge to an employer’s deci-

sion to mandate vaccination will end up in the federal court 

with a chance to provide something more definitive to work 

with. Unless and until that happens, the situation remains 

that in the absence of an inherent job requirement that is 

sound, defensible or required by law, there is no obligation 

or right to require employees to get inoculated. 
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Casuals and Award Changes  

Following the legislative changes earlier this year in relation to casual employees, the FWC has embarked on a revision of 
awards to ensure compatibility with that legislation. By and large these changes will occur at the end of September 2021 
for the awards. Similarly, most will replace various award provisions surrounding casual employment by references to 
the National Employment Standard on this issue, as well as the new definition of a casual in the Fair Work Act. Award 
dependent employers should check any award that covers their casuals to be certain of obligations and rights.  

At the same time those employers will need to become familiar with ss.66A through to 66M of the Fair Work Act 
because the details of casual conversion obligations won’t be in the awards anymore, only the Act. The Act has 
differences in some cases to the equivalent out-going award provision, so relying on knowledge of what existed before 
the legislative changes may not suffice. 

FWC home page – casual terms award review 2021 
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https://coronavirus.fairwork.gov.au/coronavirus-and-australian-workplace-laws/covid-19-vaccinations-and-the-workplace#current-state-and-territory-public-health-orders-requiring-employees-to-be-vaccinated
https://www.fwc.gov.au/awards-agreements/awards/modern-award-reviews/casual-terms-award-review-2021
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Unpaid Work Experience or Employment ? 

‘Sitting by Nellie’ is a popular way of getting to know the 

ropes. Such exposure can also help students and job seekers 

to identify practicalities and realities of their prospective 

trade or craft prior to committing.  

Many employers are familiar with school-based work 

experience. Others take on interns for extended periods 

sometimes as part of their practical. But occasionally the lines 

between learner and employee get blurred, leading to a belief 

that an employment relationship has evolved. 

Such was the case recently in an alleged unfair dismissal 

claim, where a newly minted law graduate secured a 

placement with a law firm. The evidence revealed that the 

relationship began at the behest of the graduate and, in his 

own words, the placement was “an unpaid position with the 

firm until I can work on matters on my own”. So far so good. 

But as time went on, the graduate undertook tasks that are 

features of paid employment, drafting documents and even 

appearing in court. He claimed these were, among other 

indicia, evidence of an employment relationship, but the FWC 

was unconvinced that a tipping point had been reached.  

Firstly, the FWC said there was no properly founded 

employment relationship and identified basic factors useful in 

determining the true nature of things. FWC said there was no 

evidence the parties reached agreement on terms of a 

contract or the provision of “consideration” by each party. 

Secondly, the FWC identified factors in distinguishing work 

experience from employment including the following; “the 

placement is mainly for the benefit of the person rather than 

the business; the periods of placement are relatively short; the 

person is not required to or expected to do productive work; 

there is no significant commercial gain or value for the 

business derived out of the work performed by the person.”  

FWC considered those key elements and decided that in this 

case, the graduate was not an employee, so had no case. FWC 

concluded with the observation that “It is also important to 

ensure that the opportunity for genuine work experience or 

for society to benefit from pro bono service is not lost by 

characterising all time spent in a workplace as employment 

when the necessary elements of employment do not exist.” 

Adam Barbour v Memtaz Derbas T/A Derbas Lawyers [2021] 
FWC 1718 (30 June 2021) 

 
FWC Updating its Website 

Like most sane people who avoid having too much to do with 

their in-laws, employers hope they’ll never come to the 

attention of the Fair Work Commission. But the truth is, the 

FWC is at the centre of Australia’s uniquely arcane industrial 

relations system. Like remorse the morning after, it’s una-

voidable. So keeping an eye on its activities is a must. 

The FWC is working on a new website to improve access, to 

assist users to find what they’re looking for more easily. Us-

ers had provided feedback that some aspects of the existing 

site were not always the most obvious or logical and needed 

sprucing up. The beta version is accessible through the ex-

isting site. FWC is asking for feedback too. Check it out here  

It’s Official - Wage Rises Dead Slow Ahead 

The ABS Wage Price Index (WPI) measures changes in the 

price of labour. The June quarter WPI shows pay rates in-

creased by 0.5% which extrapolates to 1.9% annually in the 

private sector. In the public sector, rates increased by 0.4% in 

the quarter and 1.3% annually, the lowest yearly growth since 

the ABS started compiling the index in 1997.  

All the same, the Reserve Bank says wage freezes implement-

ed last year have started thawing and will continue to do so 

towards the end of this year. But the RBA doesn’t expect any 

catch-up pay rises, just a resumption of the modest levels typi-

cal of recent times. 

Wage Price Index, Australia, June Quarter 2021 

Leave Accruals Piling Up? 

Some employers are having trouble getting employees to take their leave. (I wonder why? - Ed). While there’s sympathy due to 

the situation we’re in, the fact is accruals are mounting. That means a big liability down the track. For some workplaces there’s 

a WHS angle here as well, with fatigue an issue, especially in transport. It’s a balancing act to maintain service and avoid either 

accidents and illness of employees or a big headache when the show opens up with a scramble for leave, along with the costs. 

Employers have rights to require employees to take their leave, tough and all as that might seem right now. Also, cashing out is 

an option. Excessive leave provisions are common place in awards and agreements. A review of those rights might be prudent. 
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https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc1718.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc1718.htm
https://beta.fwc.gov.au/
https://www.abs.gov.au/statistics/economy/price-indexes-and-inflation/wage-price-index-australia/jun-2021

